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Irish Land Commission, Dublin, 

g iR 19«A July, 1883. 

Referring to your letter of the 13th inst., enclosing a copy of the Fourth Report 
of the Select Committee of the House of Lords on the Land Law (Ireland), I am 
directed by the Irish Land Commissioners to forward the accompanying observations 
for the information of His Excellency the Lord Lieutenant. 

I am, sir, your obedient servant, 

W. W. Glenny. 

The Right Hon. the Chief Secretaiy, Assistant Secretary. 

&o., &C. 


OBSERVATIONS 

OF 

THE IRISH LAND COMMISSIONERS 

On the Fourth Report of the Select Committee of the House of Lords on Land 
Law (Ireland). 


The Irish Land Commissioners feel that they have serious reason to complain of the 
course of proceeding adopted by the Select Committee. When the Committee was 
appointed early in the Session of 1882, communication was made to the Land 
Commissioners, requesting the attendance before the Committee, not only of the 
Commissioners themselves, and of their Officers, but also of several of the Assistant- 
Commissioners then engaged in their judicial functions in several parts of Ireland. The 
Commissioners, while expressing their willingness to attend in person, and to send 
forward the officers of the establishment, respectfully represented to the Committee that 
the withdrawal of the Assistant-Commissioners even for a time from the important 
duties upon which they were engaged, would be productive of so much public incon- 
venience, that they hoped it would not be insisted upon. To this representation the 
Committee then yielded. Mr. Godley, the Secretary of the Commissioners, and Mr. 
O’Brien, the head of the Purchase Department, were examined, as were also in succession 
Mr. Litton, Mr. Justice O’Hagan, and Mr. Yernon. The examination seemed to the 
Commissioners to be chiefly pointed towards the eliciting of opinion on the extension 
of the Purchase Clauses, which appeared to be the idea then dominant in the minds of 
the Committee. Some questions were put as regards the amendment of the procedure 
and practice, but they were asked as upon matters on which minds might fairly differ, 
and the Commissioners showed every disposition to enter into, and as far as they thought 
practicable or prudent, to adopt the suggestions of the Committee. Nothing was said 
which gave the faintest idea that an attack upon the honour or integrity, either of 
themselves or of the Assistant-Commissioners was contemplated. 

When the Committee was re-appointed in the present Session, the Commissioners, 
while making no objection to the attendance of any of the Assistant-Commissioners who 
(as in the case of Mr. Reeves, q.o.) happened, for the time, to be free from duty, yet 
thought it right once more to represent the inconvenience which might arise from 
summoning Assistant-Commissioners engaged in the performance of their functions. 
The Committee declined to accede to this request ; but, in fact, they' summoned only 
two of the Assistant-Commissioners, in addition to Mr. Reeves, namely, Mr. Baldwin 
and Mr. Romney Foley, q.c. They called before them a number of other witnesses, of 
whose evidence it needs only the most superficial perusal to prove that their feelings 
were those of unmistakable hostility towards the policy of the Land Law Act. The 
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Par. 4. 


Report. 
Par. 9. 


Committee have embodied in their Report, and apparently adopted without reserve 
charges made by these witnesses, which, if they were true, would in the opinion of the 
Commissioners establish their unfitness and that of the Assistaut-Cominissioners to hold 
their offices. They did so without the slightest communication with the Commissioners 
or with any of the persons who were made the subject of accusations so grave. 

The Committee, on this point, in their Fourth Report, say as follows : — 

“ The Committee at the commencement of the present Session examined several 
additional witnesses, some of whom were officially connected with the working of the 
Land Act, and the evidence of these witnesses appeared to the Committee to be so 
important that they thought it right, by a Third Report, to report the Minutes of the 
Evidence to the House, in order that if it w;us desired to produce evidence in contra- 
diction or explanation, opportunity might be given for doing so. No evidence, how- 
ever, of this kind has been offered, and tho Committee having examined some 
additional witnesses, have now to make their final Report.” 

The Commissioners have to observe, first, that as to the evidence of some of the 
witnesses upon which the Committee have based their Report — for example, the 
evidence of Mr. Gray and the O’Conor Don — they have not had an opportunity of 
seeing that evidence up to this time, ancl it appears that the draft of the Fourth Report 
was laid before the Committee and was agreed to on the very day on which the 
evidence of the last witness was given. But even as to the evidence which was published 
in the Third Report, the Commissioners cannot hut think that further reflection would 
have led the Committee to conclude that their proceeding was neither just nor such as 
is demanded by the very nature of a judicial inquiry. To throw down a mass of hostile 
evidence — evidence in many particulars showing ignorance of the subject, and abounding 
in frivolous and absurd charges — instead of challenging attention to the specific charges 
pressing on the minds of the Committee and requiring a specific reply, is, the Com- 
missioners believe, a course which the Committee themselves will not on reflection deem 
satisfactory. 

The Commissioners regret that since the object of the Committee in publishing 
the evidence contained in their Third Report is stated to have boon that of giving an 
opportunity for contradiction or explanation, they deferred saying so until their Fourth 
and final Report was published, when that opportunity (so far as regards anything to 
be submitted to the Committee) no longer existed. 

Some of the charges contained in the Report are, as has been already stated, of 
serious gravity. Some may seem unimportant, but even as to these the Commissioners 
deem it right that an answer should be given. They proceed then to extract the 
several passages of the Report and to annex their replies. 


I. 

“ Some inconveniences of a minor character have been pointed out to the Committee 
in the procedure of the Commissioners for settling judicial rents. It is stated that 
much time and expense v ould bo saved, and the attendance of the Bar facilitated, if 
the Commissioner in hearing contentious cases argued by counsel would hold their 
sittings in Dublin, at the Four Courts, in which counsel are generally engaged, and 
not in their house in Upper Me rrion-stveet, which is a mile and a half distant from 
the Four Courts (Holmes, 9-1 6).” 

The Commissioners have been always anxious (so far as the necessary discharge of 
administrative business which requires constant access to their officers and staff, enabled 
them) to meet the convenience of the Bar by sitting at the Four Courts. They did sit 
there on several occasions for the discharge of judicial business. But they had no 
Court set apart for them, and they had to rely upon the courtesy of one of the judges 
for the temporary use of his Court when disengaged. 

The Commissioners did not select the house in Merrion-street as the place for their 
Court or offices. Nor is it correct to say, as stated by Mr. Holmes, Q.C., that the house 
was purchased shortly after the Act was passed. The house was the property of the 
late Irish Church Commissioners, who always sat there for judicial business, and it 
passed to the Land Commissioners under the Land Act of J8S1. The Commissioners 
when consulted on the subject in the present year, expressed their perfect readiness to 
sit at the Four Courts if a place were provided for them. They are informed that, 
through the exertions of His Excellency the Lord Lieutenant, the Board of Works are 
at present engaged in making tho necessary arrangements to enable the Commissioners 
to hold sittings at the Four Courts next November. 
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Select Committee on Land Law (Ireland). 

II. 

n ° f f {) , VdUat i°- D ’ be,0W which a landl0ld ha3 a right to demand from Report, 

a tenant the particulars of improvements intended to be relied on by the tenant, is Par. 9? 
much complamcd of (Smith, 346-353), and there appears to be no sufficient res son for 
maintaining this limit, especially if the application to the Court to order particulars, 
or better particulars were in all eases, allowed to be made, as it is contended it should 
be, to the Court ot the Sub-Commissioners in the country, and not to that of the 
Commissioners m Dublin. (Smith, 364-9.)” 


There is no rule or practice which prevents the application for particulars or further 
particulars being made to the Sub-Commission in the country. The most moderate 
knowledge of the practice adopted by the Commissioners would have enabled the witness, 
upon whose evidence the suggestion in the Report appears to have been made, to avoid 
such an error. Every Sub-Commission has full jurisdiction, in every case delegated to 
it for adjudication, to make an order for particulars; but cases cannot be delegated to 
a Sub-Commission at a much earlier period than three weeks before the heaving. The 
object of requiring particulars, it may be presumed, is to be apprised of the case made 
by the opposite party, and to be enabled to meet it. It would scarcely be wise to 
postpone an application for particulars until the case is listed for hearing. If, then, the 
practice were established that such application should be made to the Sub-Commission 
in the country, the landlord would be obliged to postpone seeking for the information 
almost up to the last moment, although the originating notice may have been served 
on him some months before. Nothing could be more inconvenient to both parties than 
such postponement ; and for that reason, and not for any want of power in the Sub- 
Commission, applications of the kind are usually made in Dublin. As a matter of cost, 
no expense would be saved by having the application made in the country. 

Upon this subject of expense, the Commissioners may state that the allegation of Smith, 
one of the witnesses, whose evidence would seem to have weighed with the Committee, 359,360. 
to the effect that if there were forty holdings on the same estate, a separate application 
would require to be made in each of the cases, and that the minimum expense of the 
application would be from £G to £8, thereby conveying that in the forty cases there 
would be an expense of at least £240, is so absurd, that (putting aside any intention 
to mislead) it could only be made by one who knew nothing of the practice of the 
Court. He says further, that it would need to be made by Counsel, though the statute 
gives equal right of audience to Solicitors, by whom in the great majority of cases such 
applications are made. The ordinary course is to have one affidavit in such a case, with 
a schedule of the names of the tenants. The total expense of moving and obtaining 
orders in such a number of cases as above referred to, need not exceed m all £2. 

The absolute right of the landlord to demand particulars of improvements without 
an order of the Court is, by the rule, confined to holdings valued over £10. The 
Commissioners adopted this limit in the view of preventing the demand for particulars 
acting oppressively on the poorer class of tenants. They have, however, preserved to 
the parties the light to make a special application in every case, whatever the valuation 
may be. 


in. 

“ The changes made from time to time in the constitution of the Sub-Commissions Report, 
are much deprecated, as they remove from a particular locality persons who have Par. 9. 
become acquainted with the circumstances and the character of the land in that 
locality, ana whose determinations have become precedents for settlements out of 
Court in the neighbourhood between landlord and tenant. (Baldwin, 1149 — 1156). 

The Committee will afterwards notice the reasons which would appear to have led to 
some of these changes.” 

The Commissioners have always recognised the disadvantage of removing Assistant 
Commissioners from districts after they had acquired local knowledge and experience 
in the particular locality; two matters however appear to have been overlooked in this com- 
plaint. In the first place hut twelve gentlemen were originally appointed Assistant 
Commissioners ; afterwards the number was increased to twenty-one, and subsequently 
to thirty-six in December, 1881. The number was further increased in April, 1882, to 
forty-eight; in September, 1882, to fifty-one; and in January, 1883, to eighty-five — 
the present number of Assistant Commissioners. It is manifest that each set of new 
appointments necessitated a change in the arrangement of Sub-Commissions and Assist- 
ant Commissioners. In the second place, when the number of applications in a 
particular district becomes reduced, it is plainly advisable to move the Assistant Corn- 
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missioners to districts where a large number of cases remain to be heard. The result 
must involve a removal of Assistant Commissioners and a readjustment of Sub- 
Commissions. 

Apart from these causes, and apart from exceptional circumstances of a personal 
nature which occasionally arise, the Commissioners are slow to move Assistant Commis- 
sioners from a district in which they have acquired local experience, and it is contrary 
to their ordinary practice to do so. 


IY. 

“ It is also desired, and your Committee tliink with good reason, that the Sub- 
Commissionors should ait in a greater number of places, and in fact wherever there is 
a Petty Sessions Court, and thus save a great loss of money and time at present 
incurred. (Baldwin, 1165-117(1). Complaint is also made of the want of regularity 
of some of the courts in country places in observing the hours appointed for their 
sittings. (Chambre, 1666-1670).” 


The Assistant-Commissioners have the right, and it is their duty to sit in as many 
places within the district allotted to them, as they may find convenient to the parties. 
They may, should they so deem fit, sit in every Petty Sessions Court-house. For the 
general purposes of administration, and especially for the purposes of office registry and 
statistics, the Commissioners selected for their areas Poor Law Unions and Electoral 
Divisions, preserving also, except in a few cases, the limit of Counties. Petty Sessions 
Districts are not coterminous with either Unions or Electoral Divisions. The lists of 
cases furnished to the Sub-Commissions are arranged according to Electoral Divisions, 
and this is done for the very purpose of enabling the Sub-Coiumission at its first sitting, 
within each Union, to arrange the list of cases, so as to avoid loss of time and expense, 
by grouping together and hearing the cases coining from one locality. 

Upon these questions of detail the Commissioners would remark as follows. There 
can be no settled rules of practice from the observance of which occasional inconvenience 
may not arise. The question must always be, what course of procedure on the whole 
works best. The Commissioners can have had no motive in settling their present 
practice except the desire to administer the statute committed to them with as much 
justice and convenience to both parties as practicable, and they have never been slow to 
change their practice in any particulars iu which they were convinced it could bo changed 
for the better, but no system could be worked if it were to be condemned merely because 
certain inconveniences are paraded by witnesses in an exaggerated way, and without any 
correcting considerations on the other side. 


V. 

“ The Committee cannot but look with great regret upon the course adopted in 
settling judicial rents under the Act. This duty, the most important, and at the same 
time the most difficult to be discharged under the Act, was in the first instance 
assigned by Parliament to the throe Commissioners named in the Act, whose names 
and standing were stated to boa sufficient guarantee that the duty would be effectively 
and impartially discharged. The Commissioners, however, proceeded to delegate the 
whole of this duty to the Sub-Commissioners appointed under the Act, who now 
number 85.” 


By the 43rd section of the Act the Land Commission was empowered to form Sub- 
Commissions, and to delegate to them such of the powers (except as to appeals) conferred 
upon the Land Commission as they might think expedient. It is apparently complained 
of that the Commissioners delegated the whole of the duty of settling judicial rents to 
the Sub-Commissioners by their order of delegation. It is not suggested, even remotely, 
how it would be possible to delegate this power in part and not wholly. The Act con- 
templated the delegation of the powers of the Commissioners to the Sub-Commissioners ; 
and what exception or reservation could have been made (except the statutable reser- 
vation of appeals) the Commissioners cannot even conjecture. 
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VI. 

“ And they made this delegation without having themselves heard any of the cases 
in the first instance, in the course of which hearing they might have enunciated some 
general principles to be followed, or established some precedents to serve as examples." 

The Commissioners were all examined by the Committee, and were not asked a 
question on this subject. If they had been so asked they would have stated as follows. 
When the Land Commissioners, after having in a space of less than two months com- 
pleted the task _ of framing their rules and forming and organizing their staff, were 
approaching their practical work in the month of October, 1881, it was announced 
publicly by the leading members of the Land League that they would select certain 
cases which they termed test cases, and bring them into Court in order to ascertain 
practically in what manner the statute would be carried into effect. Being selected 
as test cases it was to be presumed that they would present some features the decisions 
upon which might govern many others. The Commissioners, therefore, resolved to sit 
and hear them in person. But before the opportunity arose the Land League was 
declared illegal, and the intention of bringing forward the test cases in question was 
abandoned. The cases first coming into Court bad no special character. They were 
ordinary cases, small in area and value. The Commissioners considered that no useful 
purpose could be sei’ved by hearing these cases themselves, especially as if they had 
done so there could be no re -bearing under the statute. The resolution to allow cases 
which were not other than ordinary cases to proceed in the ordinary way, was not 
come to without grave consideration, and now, after the lapse of two years, the 
Commissioners are convinced they were right in point of judgment. 

VII. 

“ An ri without having laid down any code of instructions or any general principles 
according to which the Sub-Commissioners should act. Some at least of the Sub- 
Commissioners were desirous of receiving such instructions, and one of them — 
Professor Baldwin — states that he thought at the time ‘ it was a frightful thing to let 
them loose on the property of landlords and tenants without any instructions.’ 

The Commissioners gave no instructions on this subject to the Assistant- 
Commissioners, and to this moment they are absolutely at a loss to conceive what 
instructions they could legally have given beyond reading to them the terms of the Act 
of Parliament. The Legislature abstained from embodying any definition of a fair rent 
in the Act. It declared that the Court should have regard to the interest of the land- 
lord and tenant respectively, and to the circumstances of the case, holding, and district. 
Further enactments are contained in the succeeding sub-sections of the eighth section. 
What power or right had the Commissioners to add to the statute by laying down 
extrajudieially principles, general or special, according to which the Assistant- 
Commissioners were to act in their judicial capacity ? If they had attempted to do so, 
they might have been most justly accused of directing a Court of first instance, how 
to arrive at decisions which afterwards might come before the Commissioners themselves 
as an Appellate Tribunal. . . 

It has been entirely left out of sight, in the proceedings of their Lordships Com- 
mittee, that the Land Commission does not form the sole Court for the fixing of fair 
rents. The Tribunal first named in the statute is the Civil Bill Court. Can it be asserted 
that the Land Commissioners should have laid down a code of instructions or general 
principles, according to which the Judges of the Civil Bill Courts were to act in fixing 
fair rents ? Such an attempt would have been properly treated as ridiculous by the 
eminent Judges in question. A Sub-Commission once constituted and empowered to 
hear cases, pursuant to the statute, is as independent and as free from any control of 
the Commissioners over its decisions (save on rehearing) as the County Court. 


VIII. 

“ Specific questions were put to the Commissioners as to the manner in which tho 
Sub-Commissioners should act, but were not answered.” 

The only witness who deposes to these specific questions is Mr. Baldwin. The 
Commissioners have no recollection of the questions having been asked, but they do 
not dispute Mr. Baldwin’s statement. “The first question was how we were 
to deal with the Healy clause. I saw that with that clause the duty would 
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be very difficult and most important, and the difficulty was realised when the case 
of Adams v. Dunseath cropped up.” ( Baldwin , 1033). The Commissioners deem 

it right, in the first place, to make the following observation : — They are an 
administrative as well as a judicial body, and it is their right and duty to direct in 
what way in point of procedure the Act should be administered. When, therefore, the 
Commissioners are assailed for not having given instructions to the Assistant-Commis- 
sioners, it is quito possible that the ground might be slnfted, and it might be asserted 
that the fault lay in not giving them instructions in point of mere procedure. But 
this question of Mr. Baldwin puts the matter beyond the possibility of a doubt. 
The complaint made by him, and now adopted and enforced by the Committee of the 
House of Lords, is this : That the Commissioners upon a legal question of the utmost 
difficulty and complexity, a question so difficult, that the Court of Appeal in Ireland, 
after the fullest and most elaborate argument, were unable to concur in an unanimous 
opinion, and only decided by a majority ; that upon such a question, the Commissioners 
did not in the first instance, before the matter had arisen for decision, without having 
litigants before them, or hearing argument on either side, instruct the Assistant- 
Commissioners in the interpretation of the statute. To have done so would, 
in their opinion, have been grossly culpable. That the witness, who is not a lawyer, 
should make this complaint does not surprise the Commissioners, but that it should 
have received the sanction of such a body as the Committee of the House of Lords, is a 
thing they would not have deemed possible until they read the Report. 

According to Mr. Baldwin, his second question was, whether the Ulster Tenant Bight 
was. to be brought iu as an element, or rather a factor in the determination of the rent 
This also was a question of law not to be decided until it arose for decision. The third 
was, “ whether it was meant that the Act should apply to all estates, and that we should 
be turned into a Court of Valuation, or whether any class or classes of farms and estates, 
would be excluded from the operation of the Act ; whether, for instance, rents, dating 
from a certain point, should be excluded, in other words, whether any farm would be 
excluded and for what.” 

A simple perusal of the Act would show that, as to estates, no class of estates was 
excepted on the ground of the rents dating from a certain period. Several classes of 
holdings are excepted in terms from the Act. No instruction could possibly be given 
on this point beyond repeating the words of the statute. Whether in any particular 
instance a holding came within the exception must of course await the evidence and 
argument in each case. 


“The result has been that which under the circumstances might naturally have been 
expected. The various Sub-Commissions throughout the country laid down no 
principles upon which they proposed to act. They have not in their judgments 
explained the grounds on which they have acted. There has been an absance of 
anything approaching to uniformity between the decisions of tho different Sub- 
Commissions, and the decisions of the same Sub-Commission have frequently been 
inconsistent with each other (Smith, 427). No statement has been made as to the 
method by which the judicial rent has been arrived at, and no explanation has been 
given of the manner in which improvements made by tho tenant have been dealt with or 
estimated, as affecting what otherwise would be the fair value of the land — (Atkinson, 
4499—4504; Holmes, 96, 114, 117—121 ; Reeves, 207—210 ; Foley, 700—701,712— 
718, 741—749, 801—803, 812—819 ; Smith, 412—414; Wright, 1565-1568, 1595— 
1600.) It has been impossible to ascertain in what manner the Sub-Commissioners, 
in holdings subject to the custom of Ulster, have treated improvements; whether 
they held the tenant-right to include all improvements ; or whether they estimated 
their value separately — (Smith, 370 — 381). The same Sub-Commission, differently 
constituted as regards its members, has reduced two sets of farms, adjacent and 
similarly circumstanced and rented, the one by 16 per cent., and the other by 30 per 
cent. — (Greer, 7272 — 7276).” 


If the result of the absence of extrajudicial instructions by the Commissioners to the 
Assistant Commissioners as to the decisions to be made by them in the performance of their 
judicial duties were all that is here detailed, it would not alter the view of the Commis- 
sioners, for no consideration of the results should make them adopt a course which they 
believe to be wrong in itself. But the entire statement is a misconception. It is not 
the case that the Assistant-Commissioners have laid down no principles on which they 
proposed to act, or that they have not in their judgments explained the. grounds on 
which they have acted. On the contrary,, whenever a question of principle arises 
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for instance, a question whether a holding is or not within the statute; whether certain 
improvements are to be allowed for or not ; whether improvements were made by the 
tenant’s predecessors in title, and, in all similar questions either of law or mixed law 
and fact, the legal Sub-Commissioners, as a rule, deliver the judgment of the Court ; and 
such judgments, given with care and attention, are daily to be seen in the public journals. 

But the Commissioners would infer that it is not upon questions of this kind that want 
of principle is complained of, but the Courts are accused of not having stated the principle 
by which the letting value of the holding is arrived at. Now, there are no doubt, several 
circumstances which ought always to be taken into account, such as the price of produce, 
the proximity to markets and railways, and other circumstances to be found in text 
books on the subject, which are for the most part elementary and undisputed. But 
as to what lies behind all these, namely, the value of the laud judged of by the quality 
of the soil, the Commissioners are bound to say they have never been able to discover 
anything by which a Court could properly be guided other than the knowledge and 
experience of skilled men. They have had before them valuers of land of the greatest 
eminence, examined on the part of the landlords, and none of these gentlemen has ever 
laid down a rule generally applicable for determining the value of land. Moreover, it 
might, one would think, have been expected that when this requisition for a principle 
or canon for estimating the value of laud was made so loudly, some attempt might have 
been made to supply the defect, and to state what the principles were which should have 
been thus laid down. The Commissioners have sought in vain in the pages of the 
Evidence and Report for the statement of uny such principle. 

It is also complained of that the decisions do not show the exact deductions which 
have been made from what would otherwise be the fair rent on account of the tenant’s 
improvements. No doubt it would be possible to make a specific statement of that 
nature. The Commissioners require that in every case the Sub-Commissioners should 
make a minute of the improvements taken into consideration. But as to a statement of 
the money-value of the improvements, the rate per cent, calculated upon such money- 
value, and the specific deductions on that account from what would otherwise be the 
fair rent, the Commissioners openly informed the Committee that they had given that 
question the most anxious consideration, and had come to the conclusion that it would 
be an unwise step, and likely to tend to discontent and litigation. Such is still their 
deliberate opinion. 


X. 

“ By this want of uniformity in the decisions, and the impossibility of ascertaining Report, 
any principle upon which the valuation lias proceeded, there has been interposed the p ar . 12 . 
most serious difficulty in the way of making, out of Court, those amicable arrangements 
which it is so much for the benefit of the landlord and tenant to encourage, while, on 
the other hand, it is the opinion of thosB well acquainted with the feeling of the 
tenants, that the wide difference in the decisions will engender a fresh crop of 
discontent among those who consider that terms less favourable have been awarded 
to them than to their neighbours. (Holmes, 42-44; Smith, 427-431, 617 and G18; 

Ch ombre, 1704; Baldwin, 1023-1025, 1157-1160.)” 


Ifc appears strange that in a matter involving so many diverse conditions and circum- 
stances, uniformity in the decisions of the Sub-Commissions should have been expected ; 
but the Commissioners cannot admit that by any such want of uniformity there has 
been interposed any difficulty in the way of making out of Court amicable arrange- 
ments between landlords and tenants. The fact that up to the end of June no less 
than 40,284 agreements entered into out of Court have been registered in the office of 
the Commission, disproves the conclusion attempted to be drawn ; and the Commis- 
sioners have reason to believe that amicable arrangements, to a very large extent 
indeed, have been made in cases entirely outside the action or cognizance of the Com- 
mission, and that these settlements have been to a large extent brought about by the 
judicial decisions fixing fair rents. 
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XI. 

" The Committee have endeavoured to ascertain from the Commissioners and 
from such Sub-Commissioners ancl persons conversant with the proceedings in the 
Land Courts as they have examined, whether any insight could be obtained into 
the principles upon which the valuation of land in Ireland under the Laud Act has 
been and is now proceeding, but they have not succeeded in doing so, and it does 
not appear that those who practise in the Courts of the Sub-Commissioners have 
been able to form any conception of the nature of these principles, if they exist.” 

Iu addition to what has been said before on this point of the discovery of a principle 
for valuing land, the Commissioners would, refer to Mr. Baldwin, upon whose evidence 
so much stress has been laid by the Committee, and who was himself asked to supply 
tho principles for which he craved so strongly. Wo call attention to the question and 
answer : — 

“ Q. 1,006. Can you put at all iuto words the principles that have guided you in the 
performance of that function, that is to say, in tho valuing of the land. What did you 
consider to be the value of the laud, and how did you get at it— speaking only of course 
for yourself?” 

“ Speaking for myself, I have been guided by two princi pies, and have used one to check 
the other. The first principle is this : I happened to have had experience of almost 
every large estate in Ireland, and I had for years educated myself from personal inspec- 
tion of farms on these estates what the fair rent would bo. The second principle I was 
guided by is, that I had largo experience of the cropping and working of land in several 
of the counties of Ireland, and from the data thus acquired I was able to draw up for 
my own guidance certain mles. 

“ It will thus he seen that the principles which guide Mr. Baldwin in arriving at the 
letting value are derived from his personal experience and skill. These accomplishments 
of course, render him more fit to discharge Ills duties as Assistant-Commissioner, but 
how they could be communicated to others in the form of principles the Commissioners 
fail to see. It may be quite true, as Mr. Baldwin says, that ‘•'the principles are laid 
down in a standard work,’’ but the Commissioners conceive it to be in accordance with 
the procedure of Courts of Justice, to take the materials for decision from the lip3 of 
experts rather than from books." 


XII. 

“It would appear that the reductions have sometimes been tho greatest where the 
improvements of tho tenants were the least (Bird, 407!) : King-Harman, 7364-7360). 
The improvements, indeed, seem to have been dealt with in the most haphazard and 
irregular manner, and tho evidence received with regard to their existence, state of 
repair, and value, to have been of the most unsatisfactory description (Gray, 1 974-1978, 
1D82-1983, 2001-2005, 2036-2041)." 

It is of course perfectly possible that reductions may have been sometimes the 
greatest where the improvements of the tenants were the least. The Commissioners 
cannot enter into any discussion as to the propriety of judicial decisions, but they may 
remark that it is possible that in some cases the former rents may have weighed heaviest 
upon tenants whose poverty debarred them from improving. As to the haphazard and 
irregular manner with which it is said the improvements have been dealt with, the 
Commissioners observe that the Committee rely upon the evidence of Mr. Win. H. Gray, 
who was attached as a valuer to one of the Sub-Commissions during the time that system 
was adopted, but whose evidence they have not till this moment had an opportunity of 
seeing. This gentleman will not, they trust, through identity in sound of the name, be 
confounded with Mr. Charles Grey Grey, of Dilston, the head of the staff of valuers who 
value for the Commissioners, on re-hearings ; neither he nor any one of his most com- 
petent staff was examined or summoned by the Committee. 

XIII. 

“Little or no difference appears to have been made whether tho rent was an old 
rent and regularly paid for a number of years, or whether it was a modem rent ; (Bird, 
4693 ; Hussey, 5492; Kennedy, 6581 ; Holmes, 111 ; Foley, 762-764 ; Wright, 1006- 
1610.) The ‘Sub-Commissioners,’ says one of tbo witnesses, ‘seem to bo under the 
impression that their mission is to reduce rent I think tho principle is to give a 
reduction varying from 25 to 40 per cent.’ (Johnston, 6472). One of the official 
valuers himself states, in his evidence, ‘ In every case that goes into Court, whether 
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employed by sovoral Sub-Commissioners, state, that he ivns in the habit ofdeducthiy 
an.-iiliitiiiry sum of about 13 por cent, from the letting value to represent the tenant? 
nght of occupation (Omy, 1970-1972). In other ™rd», the occupation h.?i„ °b?en 
obtained by the tenant upon a contract to pay a certain sum as rent, his occupation 
was then treated as an asset of Ins onm, to he set against and applied in reduction of 
the rent which he had agreed to pay." 1 01 


Report, 
Par. 15. 


The Commissioners have laid down in tho clearest and most unmistakable Iawmaoe 
on repeated occasions, that the regular payment of an old rent for a number of yearn 
was pnma facie evidence that it was a fair rent. It is prima facie evidence, but not 
conclusive. They have no reason to believe that the Sub-Commissions have ever 
departed from this principle. The evidence may show that the old rent so paid never was 
a fair one, or it may show a change of circumstances which would render what was once 
a fair rent no longer so. As to the statement of Mr. Gray, that he was in the habit of 
deducting about fifteen per cent, from the letting value, to represent the tenant’s riMit 
of occupation, the Commissioners can only say that they appointed Mr. Gray upon the 
evidence of what they deemed satisfactory testimonials, as well as upon his own oral 
statement of his qualifications; that not only this principle of deducting fifteen per cent, 
did not emanate from any instruction given to him by the Commissioners, or by any 
Sub-Commission to which he was attached, but that it was never communicated to them, 
and was reserved to be stated after he had ceased to hold his office, in order to form an 
item in a concerted attack upon others in no way responsible for his methods. The 
Commissioners have looked into a number of Mr. Gray’s reports, and in none of them 
have they been able to find any reference to this alleged deduction of fifteen percent. 


XIV. 

“ There appears to he strong ground for believing that in many cases where the Report, 
hind has been deteriorated by the act of the tenant, lie lias had the benefit of his own Par. 16. 
wrong, and the land has been valued in the condition in which it stood, and not 
according to what would have been its value if properly cultivated (Dun woody, 5S78- 
5889, Gubbins, 6704—0767, Wright, 1581, 1622, 1023, 1034.)*’ 

The Commissioners absolutely refuse to believe in the truth of this statement. They 
have themselves laid down, in the plainest words, that no tenant should be allowed to 
profit by his own wrong, and that if he had deteriorated his farm, the farm should be 
valued, not in its deteriorated condition, but in the condition in which it would have 
stood if properly treated. They never heard this principle contested, and they have no 
reason whatever to believe that any Sub-Commission has departed from it, or given 
any tenant the benefit of his own deterioration. 


X7. 

“ Your Oommifcbee have bad laid before them a considerable amount of evidence. Report 
from which they think there is much reason to conclude that in some of the Sub- p ar \j 
Commissions where reductions have been largest, a simple arithmetical process has 
been adopted for reducing the rents by adding two, three, or four varying estimates 
of the val ue together, and dividing by the number of such estimates. Examples of 
this will be found in the Evidence and Appendices (Smith, 394-397, 415-421, 442-446, 
448-452, 1835-1842; Baldwin, 1189-1196, 1348-1351, and 1358; Gray, 1872-1878). 

This proceeding, if it has really been followed, involves a grave dereliction of duty on 
the part of the Sub-Commissioners, and is unjust both to landlord and tenant." 

This imputation, directed in paragraph 17 against the Assistant Commissioners, is 
repeated in paragraph 28 against the Commissioners themselves. It involves a grave 
accusation of judicial misconduct. It is absolutely untrue as regards themselves, and 
they believe it to be equally untrue as regards the Sub-Commissioners. They have 
communicated with the several gentlemen who have been assailed on this ground, by 
Mr. Smith and Mr. Baldwin, and they have received from the Assistant Commissioners 
in question, the strongest assurances that they have never acted in the manner asserted. 

Where a number of distinct valuations are made of the same subject-matter, it must 

B 2 
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happen in many cases that one of such valuations may form, at least approximately, a 
mean between the others. It seems absurd to say that the result must have been 
arrived at by a simple process of computation. Upon this point the Commissioners 
desire to make the following observations : 

1. In the several cases given in the paper entered by Mr. Smith, Appendix pp. 190- 
192, the judicial rent is not the exact mean of the several valuations, but differs from 
it generally by some shillings and pence. The accusation, therefore, is not merely of 
having been guilty of the judicial misbehaviour of arriving at their decision in that way, 
but of the further offence of attempting to disguise and conceal the mode by which 
their decisions were arrived at. This charge of misconduct and fraud has been brought 
by Mr. Smith against Messrs. Fitzgerald, Corayn, and Mahony ; against Messrs. Wylie, 
Cunningham, and Ellis ; against Messrs. Foley, Davidson, and Meek ; and against the 
Sub-Commission of which Mr. Baldwin was a member. With the exception of 
Mr. Baldwin and Mr. Foley, none of those gentlemen has been summoned before the 
Committee. 

2. Mr. Baldwin was examined a week after Mr. Smith. He was questioned on this 
subject of deciding by means of a formula or average (11S9). He answered first by 
referring to a County Court Judge, who it appeared to him adopted that method, 
and then (1195) after saying that his Sub-Commission had not adopted it, and that 
he could say that no Sub-Commissioner with whom he had been associated had done 
so, he said he was bound to add, that he could see indications of its having been 
adopted, and of rents being fixed by some arithmetical process of the kind ; and he 
says (1213) that it was chiefly in the North that he perceived this process of pursuing a 
formula. 

Now, injustice both to Mr. Baldwin himself, and to the gentlemen whom Mr. Smith 
and Mr. Baldwin accused, it might have been expected that Mr. Baldwin should have 
been informed that ho himself was one of the persons accused by Mr. Smith of having 
come to his conclusions by formula, and should have been called upon for an explanation. 
Not one word was said to him upon the subj ect. 

Again, Mr. Foley, q.c., is the legal member of a Sub-Commission against which the 
same charge was made by Mr. Smith. He also was examined subsequently to Mr. 
Smith, and was not asked for any explanation on the subject of so grave a charge. 

3. With respect to the Commissioners thomselves, Mr. Baldwin’s ground for charging 
them with proceeding upon a formula is this (1209) ; “ inasmuch as they do not visit 
the land, I take it they must have a formula of some kind.” Upon such reasoning the 
Commissioners make no comment. 


XVI. 

Report,, “ The judicial settlement of rents under the Land Act was recommended to Parliament 

Par. 18. mainly to meet the cases said to bo comparatively rare and exceptional in which land 

was over-rented or rack-rented in Ireland ; but it would seem that in the arbitrary 
process of reduction which has been adopted, a landlord who has unduly raised the 
rent of his land fares the best, for the reductions do not its a rule appear to be sensibly 
greater on estates high-rented, than on estates low-rented (Atkinson, 4(J13; Bird, 4694; 
Belmore, 4913; Thompson, 5233-5235; Johnston, 6473-6474). Reductions varying 
from 22 per cent, to 33 per cent, and upwards, have been made on several of the oldest 
and best managed family estates in Ireland (Hayes, 5 388; Dunwoody,5906; O’Callogban, 
6867 ; King-Harman, 7361 ; Foley, 823-S29 ; Baldwin, 1260-1270." 

It is exceedingly difficult to deal with general statements of this kind. They 
amount to an accusation of having made reductions of rent as great where the previous 
rent was moderate as where it was exoessive. That is to say, it is an accusation of 
having discharged the duty cast upon them unfairly and unjustly. How is a charge 
of this kind to be refuted except by re-trying each particular case ? The Commissioners 
conceived it to be a settled principle that the justice or propriety of judicial decisions 
should not be made the subject of Parliamentary inquiry. This has been laid down 
in both Houses of Parliament on several occasions since the passing of the Land Act 
of 1881 ; and the Commissioners will never be parties to a departure from it If the 
statement had been merely made by the witnesses, the Commissioners would have 
passed it over in silence. But they must express their surprise that such a body as 
the Select Committee should have so entirely departed from it, as not only to accept, 
but to repeat, aspersions upon the action of a judicial body — aspersions, the untruth 
of which, those who are so calumniated are debarred by constitutional principle from 
showing. 
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. The gangers incident to the appointment of a number of Sub-Commissioners, -with Eenort 
.Jimediction praetically amounting to a power of transferring property from one person Pm- i n 
to another, were supposed to bo oountorhalaneed by the circumttsmce that each Sub 
Commission would have as its President a skilled and experienced lawyer whose 
training and professional reputation and standing would be a guarantee that the vast 
powers of a Sub-Commission in settling rents would ho exercised in an impartial and 
judiciaUpmt Few or no questions of law are now, owing to the inode of procedure 
of the Sub-Commissioners, raised before them, ancl their great and continuous work is 
that of settling judicial rente. In this work the legal Sub-Commissioner appears to 
take no part. The legal Sub-Commissioner is, in the language of Professor Baldwin 
reduced, so far, to the position of a cipher. He takes no part himself in the valuation 
of the land, he is ignorant of the principles upon which it is valued by his colleagues 
and he has no means of knowing in what way they apply the law to the facte of the 
case, or whether they apply it correctly. (Baldwin 1143, 1325, 6 ; see also Atkinson 
4525; Reeves, 144-151, 23G, 237, 240, 241; Smith, 464.) It would appear 
doubtful whether the Commissioners are aware that this is the position of the lemal 
Sub-Commissioners, for Mr. J usticc O'Hagan states that * all the Sub-Commissioners 
are judges, and all of them must hear the evidence and decide upon it’ (3777); 
whereas Mr. Litton, in answer to the question (3400), ‘Then I suppose the legal Sub- 
Commissioner does not attempt to form an opinion upon the farm,’ replies, ‘ jfot upon 
the question of the value of the Land; and in answer to the question (3401), ‘ So that 
it is entirely handed over to tho two lay Commissioners,’ replies, ‘ It is ; upon that 
technical point;’ but inasmuch as Mr. Foley, one of the legal Sub-Commissioners, 
states (375-377, 995-998) that he was told by Mr. Forster "(when Chief Secretary 
to the Lord Lieutenant), on his appointment as legal Sub-Commissioner, that he would 
not be expected to value the land, it must be taken that the latter is the correct view 
of the legal Sub-Commissioners’ duty.” 


Throughout this paragraph there runs an ambiguity calculated to be extremely 
misleading. The state of the case is simply this : The Sub-Commission consists of a 
legal President, with colleagues appointed for their practical acquaintance with the 
value of land in Ireland. The legal Commissioner sits in Court with two of his 
colleagues, hears the evidence, and is a party to the decision. All the Assistant- 
Commissioners by whom a particular case is tried, are Judges ; all of them hear the 
evidence and decide upon it. But the rules very properly require that the holding 
should be visited by one or more of the members of a Sub-Commission, in every case in 
which they think that such inspection will conduce to the interests of justice. This 
duty of visiting the farm is, as a rule, performed by two of the lay Assistant-Commis- 
sioners, who are by experience and training suited to it. If by the statement that the 
legal Assistant-Commissioner “takes no part in valuing,” is meant merely that he does 
not as a rule go out upon the land to judge of it from his own experience, it is true. 

If it be meant that “ in the work of settling judicial rents he takes no part,” the 
Commissioners absolutely deny that it is so, and they say that any legal Assistant- 
Commissioner would seriously mistake his duty who took this view of it. It is sought 
to contrast the evidence of Mr. Justice O’Hagan with that of Mr-. Litton, as regards 
this question. Mr. Litton never stated or meant to convey that the legal Assistant- 
Commissioner was not to form an opinion upon the whole of the case, and be a party 
to the decision. He spoke merely of the technical point of forming an opinion of the 
value of the land by personal inspection, and does not in the least differ from the 
statement made by Mr. Justice O’Hagan. 

As a matter of course the legal Commissioner must, as regards the value of the land, 
be largely dependent upon his colleagues who are acquainted with the value of land, and 
who have inspected the farm. But to say he therefore takes no part in the settlement 
of judicial rents is an unwarranted inference. 

Turning from this question, of ambiguous language to the substance of the matter, 
the Commissioners would ask by what better method than the present could the 
function of settling fair rents by a tribunal be carried out? If there be a better way it 
fms not been suggested by the Committee, nor, so far as they are acquainted with the 
evidence, by any of the witnesses. 

xvm. 

“ Much dissatisfaction appears to be felt as to the mamier in which these .valuations Report, 
take place The rapidity with which the valuation is made is stated to be incompatible p ur . 20. 
with any adequate examination of the land. (Gray, 1959-1963 ; Smith, 5988.) -The 
lands have frequently been visited at a time when, by reason of weather or foods, 
no proper inspection could be made. (Bird, 4681, 2; Sankey, 6339—6347.) " 
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As to the alleged rapidity of the valuation, or the visiting of the lands in weather 
when no proper inspection could be made, the Commissioners can only say, that in any 
case in which definite causes of complaint as to the practice or procedure of the Assistant- 
Commissioners were brought under their notice, they would not fail to inquire into the 
matter, and if necessary make rules for amending the procedure. 

XIX. 

Report, “ Formal evidence- Is given in Court, hut much is or may bo afterwards said upon the 

Par. 19. ground in the way of statement and assertion unaccompanied hy any of the checks 

under which evidence is given. (Bird, 4788-4706.)" 

The Assistant Commissioners ought not to hear any statements in the way of 
evidence on the lands, and in fact do not. They arc accompanied by the tenant and by 
the agent, or some other person representing the landlord, and this is quite right, with 
a view to the proper inspection of the locality. As to what “ is, or may be,” said in 
the way of statement or assertion, the Assistant Commissioners aro bound to pay no 
regard to any statement not verified on oath in Court. 'Hie very language of the 
Committee shows how conjectural and indeterminate is this accusation. 

XX. 

“ This is the more open to objection, because no map or plan is produced giving a 
proper delineation and measurement of the farm bo serve as a guide for the Valuers 
or Sub-Commissioners when they go upon the land, and without which map or plan 
no valuation can be safely or effectively made. (Baldwin, 1096-1124; Gray, 1.967, 
1968, 2040, 1.)” 

If by Valuers are meant the gentlemen who value for the Land Commission on anneal, 
the statement is incorrect ; they are always in fact furnished with a map of the holding. 
To have required as a matter of necessity a map to be supplied in the first instance 
with each originating notice to fix a fair rout, would have had tho practical effect of 
excluding a large proportion of tho poorer class of tenants from tho benefit of the Act. 
But by a rule of the Commissioners, published so far back as May, 1882, it was provided 
that either landlord or tenant might produce before tho Sub-Commission, and have filed 
with the other documents, a map or plan of the holding. In the printed notices of 
hearing before the Sub- Commission, there is contained the following paragraph: 
“ Parties are requested to produce, on the hearing of their cases, a copy of the Ordnance 
sheet, showing the holding and this is in fact done in a great number of cases, though 
the parties have not required tho map to bo filed with the other documents. A paity 
cannot reasonably complain of his case being triod without a map when the omission to 
produce one has been through his own default. 

XXI. 

" Complaint is also made that there is no sufficient record showing what improve- 
ments have been proved to have boon mode by the tenant, and have been allowed for 
as affecting the rent. The Committee in their first report expressed an opinion that 
some record, should bo made of such tenant’s improvements as were proved in 
evidence ; and they stated that they had heard with satisfaction that the Com- 
missioners had, since tho commencement of the inquiry, adopted a rule for the purpose 
of meeting this complaint, and that tho Sub-Commissioners would henceforward be 
required to specify the improvements made by tho tenant. The Committee regret to 
find from tho evidence of Mr. Baldwin (1OS4-1O0G), that the form adopted hy the 
Commissioners in order to meet this complaint has proved useless, and they must 
express again their strong opinion that the respective 4 interests of landlord and tenant 
cannot be properly dealt with, and the settlement of judicial rents cannot be placed 
upon a satisfactory basis, unless there is made and preserved a distinct specification of 
the improvements established hy the evidence, and of tho value assigned to them 
in the settlement of rent.” 

It is quite true that the Commissioners have adopted a rule requiring the Sub- 
Commissioners to specify the improvements proved before them, both by tho tenant 
and the landlord. It is not the case' that the form adopted by the Commissioners 
for this purpose has proved useless ; hut it is the fact that in many instances the 
improvements have been imperfectly specified. The Commissioners have deemed it 
their duty in Borne instances to call the attention of the members of the Sub-Commission 
to the inadequate filling up of the schedules in this respect, in order that this duty 
may in all cases be properly discharged. On the subject of inserting, in addition to 
the specification of the improvements, the value assigned to them in the settlement 
of rent, the Commissioners have already stated their opinion, in their observations on 
paragraph 11 of the Report, and they must act on that opinion so long as the decision 
on the subject rests with them. 


Report, 
Par. 21. 


Report, 
Par. 20. 
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XXII. 

“Tho Committee must also repeat what was in substance stated by them in their Report 
first Report, that, next to the publicity of the proceedings in Courts of Justice, they Par. 22 
consider the greatest security for justice being done lies iu the rule being adhered to 
that the J udge should state the reasons for his decision. They concur iu ttie statement 
of one of tho witnesses before them (Bird, 4697)—' I see no reason why a Court of this 
sort should not follow the example of every other Court. There seems to be no reason 
why it should not state the gross yearly value of the Land ; whether the land has been 
deteriorated, and whether they have allowed for that ; or whether it has been improved, 
and how much they have allowed for that. Then tho landlord can say either that he 
is discontented with the gross amount of rent, or that lie is satisfied with it, but that 
he thinks the reduction for improvements too great, or the allowance for deterioration 
too small.’ ” 

The point dealt with here, is one which affects the Commissioners equally with the 
AssistantCommissioners — the practice of both in this respect being substantially the same. 

When any question of principle is involved, it is the practice of both tribunals that a 
judgment should be delivered, stating the reasons for the decision. But upon the mere 
question of determining, in ordinary cases, the amount of the judicial rent, it is not, in 
the opinion of the Commissioners, required either by the reason of the thing, or by 
judicial precedent, that the reasons for the decisions should be set forth. The Commis- 
sioners would not assert that the inconvenience arising from the loss of time occupied 
in giving a formal judgment in each particular case, and the very great delay which 
would inevitably ensue in getting through so large a number of cases, should form an 
answer to the requirements of justice. But the fixing of a fair rent is, in the opinion of the 
Commissioners, what is commonly termed a jury question. The interests of the landlord 
and of the tenant, tho circumstances of the case, holding, and district, must be all taken 
into consideration. The fair rent fixed expresses tho conclusion of the Court, from the 
evidence upon all these elements, combined with the Dersonal inspection of the holding 
in the case of a Sub-Commission, and the report of the official valuer, in tho case of the 
Commissioners on a ro-hcaring. The Commissioners do not conceive that it was the 
intention of the Legislature, in enacting the Stli section, to require as a rule (and apart 
they repeat from cases where matters of principle are involved) that the Court should, 
in each individual case, give reasons for the result arrived at. This they would observe 
is a quite different question from that of preserving a record of the iinpi'ovements taken 
into consideration, with which they have already dealt. 

XXIII. 

“ There is little doubt that tbo strong impression prevails in the country that Report 
where Sub-Commissioners have not reduced rents to the point to which they have Par. 9. 
been reduced by other Sub-Commissioners, and have thereby become unpopular in 
a particular district, they have been removed to other districts, and that those 
changes have led to greater reductions (Johnston, G479 ; Smith, 422, 3 ; Holmes, 

29-32; Chambrc, 1787, 8, 9; Gray, 1S85-18S7, 1992-8). The mere existence of 
such a feeling is, in the highest degree, unfortunate, and it is much to be regretted 
that anything should have been done to give rise to it.” 

The imputation insinuated, if not asserted' in this paragraph, is, that where Sub- 
Commissioners have not reduced rents to the point to which they have been reduced 
by other Sub-Commissioners, they have been removed to other districts. The Report 
expresses the regret of the Committee that anything should have been done to give 
rise to what they are pleased to call, the existence of a Btrong impression on this subject. 

Their Lordships regard the expression of opinion of the witnesses referred to as sufficient 
to justify a conclusion which has no foundation in fact, and which the Commissioners 
take this opportunity of denying in the most emphatic terms. 

XXIV. 

“ The Land Act gave to any person aggrieved by any order of a Sub-Commission a Eep0l . fc 
right to have his case reheard by the Head Commissioners. This right of appeal p ar 04 , 
would be naturally expected to afford to all parties the opportunity of securing from 
a superior court a fresh and unprejudiced hearing of any case in which the interior 
court was supposed to have miscarried. The Committee will proceed to consider 
whether in the working of the Act with regard to appeals this expectation has been 
answered.” 

This paragraph does not call for any remark. 
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XXV. 

Report, “ The Commissioners do not themselves visit or value any farm. They are provided 

Pur. 25. with official valuers, one of whom inspects the farm which is the subject of appeal 

and makes a report upon its value to the Commissioners. The Commissioners have 
this report before them, and where the re-hearing is conducted in regular course, they 
proceed with this report before them to receive the evidence in Court tendered on 
either side, and after the evidence is closed the reporters communicated to the parties 
hut the parties are not allowed to cross-examine the valuer upon it, or to re-open the 
evidence. The procedure of the Commissioners may, therefore, he described as exactly 
the converse of that of the Sub-Commissioners, The Sub-Commissioners, in the first 
instance, profess to hear in Court all the evidence which is adduced, and then the two 
non-legal Sub-Commissioners, having heard the evidence, go upon the land, and apply 
to that which they see upon the land the evidence which they have already taken and 
sifted, and thus form their opinion as to the value. The Commissioners, on the other 
hand, send in the first instance a valuer on to the holding, who, without hearing 
any legal evidence, places a value upon it, and reports it to the Commissioners ant 
auy evidence which the Commissioners may hear is heard after, and not before, 
the valuation thus arrived at." 


The Commissioners desire to state simply the facts with respect to the official valuers 
here referred to. The statute gives to any party aggrieved by the decision of one Com- 
missioner, or of a Sub-Commission, the right to have his case re-heard by three Com- 
missioners sitting together. Upon such re-hearing the Commissioners are bound to 
hear the evidence, as to facts and as to value, adduced by both tenant and landlord, 
and they do so. But as it would be physically impossible, having regard to the very 
great number of the cases, for the Commissioners to visit in person the holdings which 
are the subject of the re-hearings, the result would be that one of the most important 
elements in the decision of the Court below, namely, the personal inspection of the farm 
by persons having a practical acquaintance with the value of land in Ireland, would be 
wanting on the re-hearing, if it were not that the statute itself points out the means of 
supplying this deficiency. By the 37th Section of the Act the Court is empowered to 
direct an independent valuer to report his opinion upon any matter the Court may desire 
to refer to him, with the proviso that the Court may or may not adopt the report of 
such valuer. The Commissioners conceived, that instead of relying on the chance of 
finding upon each re-hearing some local valuer to make a report for them, it would be 
better to have valuers of undisputed character and position attached permanently to 
the Court. As the chief of these valuers, they selected Mr. Charles Grey Grey, of 
Dilston, in Northumberland, who had been for thirty years the agent on Lord Derby’s 
estate in Ireland, who from that position, as well as from having largely farmed land in 
Ireland, had acquired a great experience of the letting value of land in this country, 
and whose ability and integrity are acknowledged by everyone. With him there were 
from time to time associated other gentlemen, selected by the Commissioners after 
careful inquiry. They are at present as follows : — Mr. Robert Bell, Mr. T. W. Russell, 
Mi*. Robert Murray, Mr. John D. Bell, Mr. J. II. Swincy, Mr. George M'Elroy, Mr. 
Jonathan Haughton, Mr. Thomas Roberts, Mr. Bernard Hayden, and Mr. Benjamin 
Roberts 

Of these gentlemen, who are generally known as the Court Valuers, the Com- 
missioners only say, that they have never wavered in their belief in their capacity 
and fairness. So soon as a requisition for a re-hearing is lodged by either party, the 
rules of the Commissioners require that there should bo lodged with it a map (being a 
sheet of the map of the Ordnance Survey), showing the holding with the boundaries 
clearly traced. This map is sent to the Court Valuers for their guidance. One of the 
Court Valuers proceeds to the lands, and, after a careful inspection, makes a report 
pursuant to a form framed by the Commissioners. This form of report has met 
Judge with the approval of the Chairman, of the Committee of the House of Lords. In 
O’Hagan’s many cases two of the valuers visit and report upon the holding. The report of the 
%i c l e " ce valuer is, as a rule, based on the fair letting value of the holding in its actual condition, 
( 10 '■ excluding buildings. 

They also report upon the visible improvements, and sometimes, but not always, state 
the amount to which, in their opinion, those improvements have added to the letting 
• value of the lands. It is the duty of the Commissioners to decide upon all the evidence 
and with the assistance of the Report, what is the fair rent of the holding, taking into 
account the improvements made by both landlord and tenant, and having regard to the 
terms of the statute, and the interpretation put upon it by the Court of Appeal in 
Ireland. 

. When the first rehearings took place in Belfast, it was a question for serious con- 
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sideration whether the “report of the independent valuer” was intended by the 
statute to be a confidential document for the use of the Court alone, or whether it was 
to be communicated to the parties and commented on by the advocates. After hearing 
argument on the subject the Commissioners decided that the document should be 
communicated. The question then arose at what period of the case the .Report should 
be given. It was resolved to do so at’ the end of the evidence. This is stated by 
Mr. Holmes, q.o. ; but Mr. Holmes has omitted to state that the period for communi- 
cating the Reports was determined on with the acquiescence of the Counsel engaged, 
including Mr. Holmes himself. 


XXVI. 

“ It is not surprising that in this state of things one of the Sub-Commissioners should Report, 
state it as his opinion, that, if the mode of procedure of the Commissioners be right, p a y. 25. 
the proceedings of the Sub-Commissioners are wrong, while if the system of the Sub- 
Commissioners be right, the procedure of the Commissioners must be wrong.— 
(Baldwin, 1228).” 


That is to say, that since it is absolutely impossible that the Commissioners them- 
selves should visit the lands in person, and since they have therefore, in compliance with 
the statute, adopted the best mode of forming an independent opinion which was open 
to them, it follows that one of the two systems must be wrong. The Commissioners 
profess their inability to accept this reasoning. 


XXVII 

“ The official valuer, when he goes upon the land, necessarily finds himself in want Report, 
of information with regard to the boundaries, the circumstances of the farm, the Par. 26. 
improvements that have been made, and the time when and the persons by whom they 
have been made. The valuation at which he arrives must he more or less dependent 
on these and similar considerations, but upon all such matters his information muBt he 
derived from statements made to him on the land, often upon hearsay, and always 
without the security or check of oath, or cross-examination.” 

The Commissioners regret that before adopting a paragraph condemnatory of the 
procedure of the Commissioners as regards the valuers, the Committee did not think 
it right to summon one of those gentlemen who would have explained clearly the 
course they pursue. Having spoken so fully on this subject in paragraph 20, the 
Commissioners do not further dwell on it. 


XXVIII. 

" And it must be often impossible for the Commissioners to discriminate between Report, 
his conclusions, arrived at from ocular inspection, and those arrived at from statements Par. 26. 
made to him . (S mith, 576—585 ; Baldwin, 1222-1228).” 

The valuer does not arrive at conclusions from statements made to him on the land. 

He describes the improvements he sees, adding on some occasions the extent to which, 
in his opinion, those improvements have increased the letting value of the farm. But in 
the valuation which he gives to the Court, he makes no deduction whatever for improve- 
ments, leaving such deduction, if any, to he made by the Court : so the assertion as to 
the impossibility of discriminating between his conclusions falls to the ground. The 
opinions on this head, both on the part of the witnesses relied on, and of the Committee, 
are mere inferences. But the fact is the other way. In order that no misconception 
may take place, the Commissioners point out that the valuers of whom they speak, and 
of whom the Report speaks, are Mr. Charles Grey Grey and the gentlemen above-named, 
in paragraph 20, who are associated with him, and who value for the Commissioners on 
re-hearings. There were, for a short time valuers attached to the Sub-Commissions, 
of whom Mr. William H. Gray, the witness, was one, each of whom, in visiting the land, 
was accompanied by one of the Assistant-Commissioners, and whose reports were framed 
in a different manner. 

C 
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Report, 
Par. 27. 


Report, 
Par. 28. 


Report, 
Pax. 28. 


Report, 
Par. 28. 


Observations upon the Fourth Report from the. 

XXIX. 

" Although the Commissioners withhold from the parties the report of the valuers 
until the close of the case, they have latterly furnished them at the commencement of 
the hearing with the figures showing the amount of the valuation put upon the farm 
by the valuers.” 


The Commissioners have for a long time past placed at the disposal of the parties 



XXX. 

" It is stated and the result of a number of cases tend to confirm the statement, that 
where the official valuer’s report agrees with tho judicial rent fixed by the Sub- 
Commissioners it is referred to as a ground for confirming the decision, but that where 
‘.t fixes a valuation in excess of the Sub-Commissioners it is disregarded (Holmes 
79-80 ; Smith, 60-56).” 

This is a charge of the grossest character recklessly made against the honour and 
integrity of the Commissioners. They meet it with the most absolute denial. 


XXXI. 

“ It is further stated, that with comparatively rare exceptions, the decisions of the 
Sub-Commissioners are affirmed, and that any real hearing on appeal seldom takes 
place, inasmuch as the Commissioners put it to the counsel for the appellant 
whether they can hope to disturb a decision of the Sub-Commissioners where it 
tallies with the report of the valuer, and the appellant, after such an expression of 
opinion, feels it useless to proceed. (Holmes, 38, -to, 115 — 118 ; Foley, S20, 821 ; 
Wright, 1559—1563; Baldwin, 1230 ; Smith, 409— 411, 427—435, 6C8— 570, 591 — 
597, 608— G10 (619—623, 1854).” 

“ The Commissioners are accused of relying so exclusively on the reports of their 
valuers as to have their minds made up on the case before the rehearing takes place. 
This is a complete misrepresentation. It is true that in some cases where the report of 
the Court Valuer coincided as to value, either entirely or very closely, with the decision 
of the Sub-Commission, the Commissioners have called the attention of the advocate of 
the appellant, whether landlord or tenant, to the fact ; and they never heard of any 
complaint of their doing so until the evidence before the Committee was published. 
The Commissioners deny that they have ever in the slightest degree discouraged the 
prosecution of an Appeal ; on the contrary, they have always proceeded with the Appeal 
unless the parties expressed their desire to withdraw.” 


XXXII. 

“ The Commissioners have not, either in affirming or in the few eases in which they 
have varied the decisions below, laid down or given an explanation as to any prin- 
ciple on which judicial rents were to be ascertained. (Holmes, 47, 53 — 60.) If they 
had done so, they might have avoided the suggestion which has been made, that in 
some cases the arithmetical process of adding together different estimates of rental, 
and dividing them, has been adopted by the Court of Appeal. (Baldwin, 1352 — 135 7 , 
1359—1368 ; Wright, 1622, 1583, 1617, and 1618.)” 

As to this matter of principle the Commissioners cannot add to what they have 
already stated. In every case in which principle was involved, they have heard it 
argued and given their judgment upon it. As to the value of the land, they have been 
guided by the evidence, aided by the reports of the valuers. As to the degrading charge 
which the Committee insinuate, without asserting, that they have come' to their deci- 
sions by an “ arithmetical process,” the Commissioners can only repeat their statement 
of its untruth. 
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xxxm. 


The Committee cannot avoid arriving at the conclusion, from the statements of the 
•witnesses already referred to, and from other evidence (Baldwin 1316—1322) that 
the proceedings of the Commissioners have not tended to create confidence in them as 
an appellate tribunal. 

" -f nd the combined operation of the functions of the Sub-Commissioners and Com- 
missioners appears to be such that, whereas it was supposed that a tribunal was created 
for the purpose of dealing judicially with exceptional cases of excessive rent, there has 
been set in motion a process of valuation of rent for the whole of Ireland, and of com- 
pulsory letting at that valuation, in which the work of valuation is done by two Sub- 
Commissioners, without any professional or technical qualification ; without any 
principle, standard, or rule for their guidance ; with no obligation to explain the 
grounds of their decisions, and with an appeal that is little better than illusory 
(Smith, 021, 2 ; Baldwin, 1036, 7, 1161, 1163).” 


Report, 
Par. 29» 


As to the first portion of the above extract, the Commissioners think it hardly 
becomes them to enter into a controversy whether confidence exists in them as an 
appellate tribunal. The number of requisitions for rehearing before them has been 
over 9,000 in all. 

The Commissioners deemed it their duty to carry into effect the Act of Parliament 
according to its terms, and not according to “what was supposed.” Nor do they t.hinl- 
that when an application within the statute was brought into Court, they could have 
rejected it on the ground that the statute was “ supposed ” to deal only with exceptional 
cases. The latter part of the extract is a summary of the accusations brought throughout 
the Report against the Assistant-Commissioners and the Commissioners. It maybe said, 
and possibly will be said, that if the Committee did not call before them the Assistant 
Commissioners who were arraigned by the witnesses, it is because the Commissioners 
themselves interposed, and requested that they should not be withdrawn from their 
employment. But any statement of this kind is capable of a very easy answer. The 
Commissioners were desirous, on the score of convenience, that the Assistant-Commis- 
sioners should not be withdrawn from their duties merely to give information which the 
Commissioners were willing to furnish. But the question assumed a new phase when 
accusations such as those to which the Committee have given their sanction were made 
against them. 

It appears to the Commissioners that the Committee have departed from the consti- 
tutional principle which protects the grounds of judicial decisions from being investi- 
gated by such a body as the Committee : and that, where the rule does not apply, they 
have lost sight of a principle quite as sacred by condemning absent men without calling 
on them for their defence. They therefore submit that the Report ought not to be 
regarded as an impartial verdict of a Parliamentary Tribunal. 

JOHN O’HAGAN. 

E. F. LITTON. 

JOHN E. VERNON. 

Merrion-strbbt, MONCK. 

July 18th, 1883. 

P.S. — On this morning, for the first time, the Commissioners have had an opportunity 
of seeing the evidence of Mr. William H. Gray and the O’Conor Don, with the further 
evidence of Mr. George Hill Smith. It does not occur to them that there is any change 
to be made in the foregoing observations in consequence of this evidence. 

J. O’H. 

E. F. L. 

J. E. V. 

19 th July, 1883, M. 


Dunux : Printed by Alex. Thom & Co., 87, 88, & 89, Abbey-street, 
The Queen’s Printing Office. 

For Her Majesty's Stationery Office. 
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